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Dear Ms Doust

SUBMISSION — INQUIRY INTO PLANNING & DEVELOPMENT (DEVELOPMENT
ASSESSMENT PANELS) REGULATIONS 2011

In making this submission on the Committee's Inquiry, I advise that this submission is made
in two capacities, firstly as past Director General of the Department of Planning and
Chairman of the WA Planning Commission (WAPC) and secondly, as a town planner who
has practiced town planning since 1972. I am appropriately qualified with a Masters
degree in Town Planning and a Life Fellow of the Planning Institute of Australia.

Whilst Development Assessment Panels (DAPs) in their current form could be considered a
relatively new decision making innovation for Western Australia, such panels have been
introduced in other jurisdictions in Australia, and by a number of Local Governments in the
eastern states.

Development Assessment Panels are seen as a means to resolve issues which have been
raised for some time by members of the public including the development industry, due to
the inability of Local Government to deal effectively and efficiently with development
applications which may be controversial in nature or at times unacceptable for various
reasons by interested parties.

Development Assessment Panels were established to ensure decisions, that is, planning
development decisions, were made on their planning merits and related to development
applications which exceeded certain thresholds of value. In other words, the vast majority
of development applications are still considered by Local Governments in their role as a
Local Planning Authority under the Planning & Development Act 2005 and their Local
Planning Scheme. The WA Planning Commission is also affected in terms of its
development approval powers in the same manner as Local Government.

The operations of the Development Assessment Panels operate within the scope of the
Planning & Development Act 2005 and more specifically, the provisions of the Local
Government's local planning scheme (LPS) as does the State Administrative Tribunal
(SAT) in the event the Tribunal deals with an appeal against the decision of the Local
Government or WAPC or Development Assessment Panel.
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The issues which Development Assessment Panels face is when it makes a decision as
does a Council or SAT which may not be acceptable in some form to a member of the
public, members of the public or to an applicant. In giving consideration to the role of the
Development Assessment Panel, particularly where it assumes the role of a Local
Government, it needs to be understood that Development Assessment Panels, Local
Governments and the SAT do not have unfettered discretion in reaching its decision. This
statement will be explained further in the use of discretion and how to arrive at a decision
when discretion is to be exercised. The authority to determine development applications
are framed within the context of the Local Government's Planning Scheme.

It is important that when a Local Government or a Development Assessment Panel
considers and arrives at decisions relating to development applications, the members of
the Panel administer the law, which includes the Local Government's Planning Scheme. In
doing so, members have a duty to put the public interest first before their own personal
interests. The Department has made it clear that the Council's decision should be made in
the best interest of the community and entirely on the merits of the case and within the
provisions of the Local Government's Planning Scheme. Furthermore, Councils and
Panels are required to evaluate the various aspects of the matter before them via relevant
reports and submissions and should not reach instant decisions, particularly prior to a
meeting at which a decision is to be made. All members have a duty to understand their
roles and responsibilities and unfortunately, in my view, a number of Councillors and hence
Councils do not understand their quasi-judicial role in terms of exercising development
approval functions through the provisions of the Local Government Planning Scheme.

Whilst clearly a role of a Councillor is to represent ratepayers and residents of the district,
the representation does not translate into being obliged to agree with the views of a
ratepayer or ratepayers or an applicant, particularly relating to town planning
considerations. Representation means that the Councillor must give due regard and
consideration to the representations made, but a member is not under any obligation to
agree with the specific aspects of the representation. In particular, members are expected
to not act in their self-interest nor act only for a specific group of ratepayers within the Local
Government. More importantly, when exercising their duties, Councils are legally obliged
to comply with the Law as is the members of the Development Assessment Panels and
members of the WA Planning Commission. This obligation is significant and it is very
important in terms of the context of decision-making, and this is often misunderstood by the
community and ratepayers of a Local Government. That is, if a Councillor or Council is to
make a decision, it is not obligated to make a decision which is in agreement with the views
of ratepayers or a section of ratepayers.

Reports from planning officers of the Local Government should advise the Council on their
statutory and panel member obligations but again provide advice within the provisions of
the law including the Local Planning Scheme.

Decision makers cannot ignore the law and relevant statutes which includes local planning
schemes and relevant policies. In particular, they need to acknowledge that the Local
Authority's town planning scheme is the prime legal decision making framework and it is
extremely important for town planning schemes and its provisions to be written in a way
which makes clear the intent of relevant planning zones, eg. residential in the scheme
where the aspects to be considered when exercising discretion (where possible) as well as
having regard for other policy statements by both the State and the Local Government.
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Decision making and the use of discretion exercised by any authority must be exercised in
accordance with the law, taking into account all relevant considerations and only those
considerations which are relevant within a planning law context. A Councillor, when sitting
as a Local Government Planning Authority, including a Development Assessment Panel,
must act in a quasi-judicial manner not only having regard to town planning law such as
local government's town planning scheme, but equally the principles of administrative law.

The duty of a Planning Authority which includes members, regardless of whether they are a
Councillor or Development Assessment Panel member, are required to weigh up the
competing considerations relating to the matter before them and should not reach a
decision based on a rule of thumb process. For example, merely implementing policy
without evaluation of the specific case, nor reach a decision simply by looking at the
number of ratepayers for and against a proposal. The exercise of the decision power must
be done in accordance with the rules associated with the decision making process and
having regard for administrative law principles and not according to one's private opinion as
to the matter or the individuals involved.

Councils and the Development Assessment Panels sit in lieu with the WA Planning
Commission through the Local Government's Planning Scheme and following approval by
the Minister, exercise delegated authority through the provisions of the Local Government
Planning Scheme. Critically, a member whether a Councillor or as a member of
Development Assessment Panel, is required to act lawfully and must evaluate and
determine decisions based on Local Town Planning principles, including those set out in
the Local Government Planning Scheme, relevant State and local policies and sound
practice of administrative law. Members need to be scrupulously fair and ensure there is
right to be heard from both the applicant and objectors but above all, natural justice
processes must prevail.

A key issue is the consideration of submissions both from an applicant and/or people who
make the submissions for and against a proposal to develop. Those submissions must be
tested as to their relevance to the issues having regard to town planning law and any
person in a Development Assessment Panel or a Council must familiarise himself or herself
with those considerations which are only relevant to the town planning laws. It is important
to understand that a panel member/Councillor should not exceed or abuse powers set out
in the statutes including the Local Government Planning Scheme. They cannot go beyond
the scope of the powers conveyed through the scheme or use their quasi-judicial power for
an improper purpose such as placing development conditions which cannot be
substantiated in relation to the nature and scope of the specific development application.

It is critical that each member of a panel determining development applications must
consider any applications or proposals with an open mind and a readiness to deal with a
proposal on its individual merits. One cannot simply apply Policy for Policy sake (further
comment will be made on this matter later in this submission). Importantly, failure to obtain
and consider reports which are relevant to the development application, has been held in
the past by courts to invalidate a decision made by the decision making body.

Residents' opinions and the consideration of those opinions are a key issue in town
planning decisions.

An important planning principle is that residents' opinions, and for that matter any person
making a submission for and against a proposal, needs to be considered. It is important
that residents' opinions are expressed within the context of the provisions of the town
planning scheme and that any concerns or comments can be substantiated.

3IPage



Whilst special weight should be given to objections or any supportive submissions for a
proposal, any submission must have a sound basis (in planning law) and not be simply
vexatious or imaginary in character. Submissions must be tested and examined as to their
validity and cannot be simply considered and accepted without close examination. The
same approach applies to conditions of approval. If a development is refused, the reasons
for the refusal must be clearly stated.

it is important that the approval body ensures that the decisions made can be defended on
town planning principles and if not, then there is a high risk that on appeal, the decision of a
Council or Development Assessment Panel may be overturned. An important approach is
that if such conditions/reasons are not able to be considered sound, then the decision
making body should reconsider the matter. Furthermore conditions of approval must relate
to the proposal concerned. Where there is a refusal by the determining body, it is
important that all reasons of refusal be specified as a statement which entertains only some
grounds for refusal carries with it the assumption that the planning authority is satisfied with
to all other specific planning matters.

It is therefore critical and in the decision making body's best interest as well as the
community on whose behalf the decision is made, to ensure that any planning decision can
be defended on its merits based on sound planning principles, and that the decision is not
just made to cater for the view of an individual or a select group of individuals.

Mention was made earlier as to the need to apply the law which includes administrative
law, in reaching decisions, in particular to natural justice principles. The decision should
not be biased, nor the proceedings be biased. The actions of the decision making body
must be reasonable and this includes aspects of the decision cannot contain unreasonable
conditions. All parties have the right to be heard and panel members in their deliberations
and decisions must be careful not to abuse their quasi-judicial power being exercised. Any
decisions should not contain aspects which give rise to uncertainty as to what is being
resolved, and most importantly, decisions should not be used for improper purposes which
conflicts with the intent of legislation, and particularly, reach a decision where there is no
clear substantiated evidence to justify that decision.

In town planning decisions, decisions will benefit some as well as disadvantage others, but
members of the decision making body have a duty to be fully informed, scrupulously fair,
highly objective in their decision making, and above all, be just in exercising their
responsibilities.

if a Council is of the view that there are issues relating to development matters which they
do not agree with, such as a decision which has been made appropriately under the town
planning scheme and other legal frameworks, then they should consider amending the
scheme. Members must make decisions entirely on the merits of the proposal and there is
no direct or indirect conflict of interest in their decision making. It is critical that planning
decisions should be lawful and follow proper planning principles and the scheme provisions
are not manipulated. Good planning decisions should specifically be about:

(1) Making the difficult decisions in the interests of the wider community in the context
of the local planning scheme provisions and powers;

(2) Ensure decisions can be defended on merits and sound planning principles; and
(3) Not just a decision to cater for views of a select group of individuals or individuals.
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Some pitfalls to avoid are for a panel or decision making body reaching biased decisions
that reflect a group's view which may not be substantiated, reaching instant decisions prior
to meetings of the approval body, as well as canvassing or doing 'trade-offs,' and in
particular, manipulating the schemes intent and provisions.

Some of the key considerations to be considered by any decision making body is firstly in
the conduct of the meeting ensuring that reports given to the decision making body are
informative and contain rigorous analysis. The reports must clearly set out the scheme
provisions and any interpretation or direction from the scheme. Secondly, the application
of policy is understood which is critical.

In a review of discretion and development control, the past Chief Justice of Western
Australia, the Hon David Malcolm QC when he was Chair of the Town Planning Appeal
Tribunal, made specific comments in the Western Australian Law Review Vol. 16 No. 3
December 1985, which are just as applicable in terms of town planning decision making
and the use of discretion. A copy of the respective quotations is attached for the
Committee's information. I have highlighted the appropriate words which I believe are
fundamental in giving considerations to decisions involving the use of discretion.

Application of Policy: Often Councils, including at times, planning staff, apply policy as if it
is finite in law and basically reaches an instantaneous decision that is something that does
not comply strictly with policy, that it is treated with disfavour without considering the merits
of the proposal. The Department of Planning has found in the examination of local
government decision making processes over a period of time, that there can be often no
consistency of approach in terms of the decision making, by either the Council or at times
the planning staff. Even when they have policies, they still may administer the policy
without taking appropriate action to correct the policy or importantly ensure that the
decisions are made having regard to the intent of the policy.

It is important for members to understand that the Local Government Planning Scheme is
the principal document and if they don't agree with aspects of the scheme, that is, it is
generating outcomes it believes are inappropriate, then the Council should go through the
normal administrative process to amend the scheme.

The Commission has also found that often Councils undertake planning assessments in an
inconsistent way ranging from carrying out a very detailed examination of a proposal to
simply applying a 'tick the box' mentality. In the past when Councils have had to make
'difficult decisions', they have often refused the application knowing that upon appeal, it is
li kely to be upheld by the SAT. I am also advised that often Councils apply 'unwritten
policies' and support them without any legal foundation as well as at times, allowing staff
to be put under pressure by either individuals of the public or within the Council jurisdiction
itself, to require that the officer's report is expressed in a certain manner with associated
recommendations.

Development Assessment Panels have exposed poor practice in past and current
processes of decision making within Local Government and many Local Governments do
not understand the legal obligations required in reaching decisions whereby the Councillors
are required to exercise 'discretion'. Often planning assessments are not comprehensive.
The Commission through the Department of Planning has tried to ensure that town
planning schemes are drafted appropriately, and over the last few years, great effort has
been applied in this regard. One of the other key issues for the Committee to consider is
that in Planning Law courses, little information relating to assessment processes is given to
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attendees. There is a need to know how to exercise discretion and be aware of what
aspects to consider, what options to consider, and to know how to weigh various
considerations in terms of reaching a decision.

Development Assessment Panels were not introduced in a light hearted manner. The
Government with the support of the Department of Planning introduced Development
Assessment Panels after detailed consideration on many aspects, including advice from
Eastern States jurisdictions and it ensured that Development Assessment Panels did not
simply remove all powers from Local Government and that Local Governments did have an
appropriate role to not only represent the community, but even more importantly to
participate in the decision making process.

I am happy to appear before the Committee if it so desires and I trust this submission is of
value to the Committee in its deliberations.

Yours sincerely

z
E rfisden PSM
Chairman
Western Australian Planning Commission
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REVIEW OF DISCRETION 

A version of the doctrine of ultra vires known as "extended ultra vires" has been developed for the
purposes of controlling the exercise of statutory powers, including discretionary powers. It is in the
application of this doctrine that the exercise of a statutory discretion may be reviewed to ensure that it
has been exercised in good faith for the purposes for which it was conferred, and not in an arbitrary or
capricious manner. There are a number of categories of application of the doctrine of 'extended ultra
vires". First, the exercise of a statutory discretion or power may be found to be ultra vires if the power or
discretion was exercised for a purpose other than that for which it was conferred. Thus, where a power
was conferred for the purposes of carrying out improvements or remodelling of the City of Sydney but
was exercised for the purpose of gaining a financial advantage, the exercise of the power was held
invalid.

Secondly, a decision in the purported exercise of a statutory power or discretion may be attacked
because it has been reached in bad faith or for an improper motive. This application of the doctrine is
concerned with dishonesty as distinct from a purpose other than that for which the power was conferred.

Thirdly, a decision may be attacked where the decision-maker has failed to take into account the relevant
considerations or has taken into account irrelevant considerations. The considerations which are
relevant may be expressly stated in the statutory provisions or otherwise implied from the purposes of
the statute. In Employment Secretary v. ASLEF (No. 2) Lord Denning MR said of the phrase: "If it appears
to the Secretary of State:"

This in my opinion does not mean that the Minister's decision is put beyond challenge. The scope
available to the challenger depends very much upon the subject matter with which the Minister is
dealing. In this case, I would think that, if the Minister does not act in good faith, or if he acts on
extraneous considerations which ought not to influence him, or plainly misdirects himself in fact or in
law, it may well be that a court would interfere; but when he honestly takes a view of the facts or the law
which could reasonably be entertained, then his decision is not to be set aside simply because thereafter
someone thinks that his view was wrong.

Fourthly, a ground for challenging a decision arises where the statutory power or discretion to decide or
to impose a condition may be attacked on the ground of uncertainty. It is of the essence of a decision or
of a condition that they be certain. If the purported decision of a decision-maker is no more than a
decision to be undecided there is no decision at all. If the decision is expressed so uncertainly that one
cannot determine what it was, the decision is bad for uncertainty. The position in relation to a condition
is the same.

Finally, the purported exercise of a discretionary power or discretion may be invalid if the decision-maker
has exercised the power at the direction or behest of some other person or body, or because he feels
bound to act in accordance with a decision or finding of another body, or the power is exercised in
accordance with a pre-determined rule or policy, irrespective of the merits of the individual case. It has
been made clear in these cases that a decision-maker is entitled to take into account government policy
which is not inconsistent with the provisions or objects of the statute, although the decision-maker would
not generally be under a statutory duty to regard himself as being bound by that policy. The decision-
maker is not entitled to abdicate his function of determining whether on the material before him, the
decision he is making is the correct or preferable one, in favour of a function of merely determining
whether the decision will conform with whatever the relevant genera/ government policy might be. The
same applies to the application of so-called guidelines. It is necessary for an independent assessment
and an independent determination whether or not the circumstances of the case are such that the
correct decision is that resulting from the application of the stated policy or guidelines to the relevant
facts. An unauthorised delegation of a discretionary power falls into the same category and is likewise
open to attack.


